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Mutual Capital Instrument Guidelines 

1. WHAT IS AN MCI? 

A mutual capital investment as permitted by the Treasury Laws Amendment (Mutual Reforms) 
Act 2019, or an MCI, is a “security” or a “financial product” regulated under the Corporations Act 
2001 (“Corps Act”). As such, issuing MCIs are governed by the same provisions which apply to 
the issue of shares. These provisions include the fundraising and disclosure requirements of the 
Corporations Act. 

MCIs allow mutual entities to raise money without relying solely on debt or compromising its 
member owned or mutual status. 

References to statutes are references to the Corps Act unless otherwise stated. 

2. CAN YOUR COMPANY ISSUE MCIS? SHORT OVERVIEW 

To be capable of issuing MCIs, the entity must be a ‘mutual entity’ within the definition of s.167AC of 
the Corps Act, and specifically it must be an ‘MCI mutual entity’. 

For an instrument to be an MCI the security must have certain class rights attached to it. 

Further, for an entity which is not yet an MCI Mutual entity, there is a specific process which must 
be followed in order to make the necessary constitutional amendments to conform. It is 
important to note that there is a time limit placed on when these amendments can be made. 

A mutual entity can only be “a company”. Once a company has passed the necessary 
constitutional amendments and it has registered those amendments with ASIC, it is able to issue 
MCIs. Depending on the nature of the offer of MCIs, a company may be required to follow certain 
disclosure requirements. 

2.1 Is your entity a mutual entity? 

An entity must be a “mutual entity” in order to issue MCIs. A mutual entity is a mutual entity if 
(s.51M): 

(a) It is a company registered under the Corps Act (each “company limited by guarantee” is 
a company registered under the Corps Act); and 

(b) the company’s constitution provides that a person has no more than one vote at a 
general meeting of the company for each capacity in which the person is a member of 
the company.1 

The reference to ‘each capacity’ allows for members who are joint members, proxy voting or 
otherwise voting in their capacity as another’s representative and means the company will not fall 
outside the definition of mutual entity. 

2.2 Is your entity an MCI mutual entity? 

An entity must be a MCI mutual entity in order to issue MCIs. A mutual entity is considered an 
MCI mutual entity if (s.167AC): 

(a) the entity is a public company (each “company limited by guarantee” is a public 
company registered under the Corps Act); 

(b) the entity does not have voting shares (other than MCIs) quoted on a prescribed 
financial market; 

1 S 51M of the Corporations Act. 
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(c) the entity is not a registered entity within the meaning of the Australian Charities and 
Not-for-profits Commission Act; and 

(d) the entity’s constitution states that the entity is intended to be an MCI mutual entity for 
the purposes of the Corporations Act.2 

2.3 MCIs and companies limited by guarantee 

As a general rule, companies limited by guarantee are not permitted to issue dividends.3 However, 
s.254WA exempts an MCI mutual entity from that prohibition in respect of dividends paid under 
an MCIs, but that section imposes the obligation on the Board to make only such dividend 
payments that are “fair and reasonable to the entity's members as a whole”.4 

That threshold, in our view, echoes the traditional fiduciary duty imposed on corporate 
management to act in “the interests of the company as a whole”, rather than it imposing a test of 
being “fair and reasonable to all members”. 

This then imposes two risks, firstly issuing a dividend under a non-compliant “MCI” risks the 
prohibition against companies limited by guarantee paying dividends and secondly, a governance 
test of whether the dividend is “in the interests of corporate membership”. 

The Board of an MCI mutual entity must treat the MCI holders as a separate “class” of members; 
s.246H regulates the entity: 

(a) In relation to a person who holds MCIs in the entity, as a company with a share capital 
(implying that the MCI holders (and separate classes of MCI holders) are a separate 
class for the purpose of class rights protections and procedures under Part 2F.2; and 

(b) In relation to a non-shareholder mutual members, treat the entity as a company without 
share capital. 

2.4 What rights must the MCI have? 

To be considered an MCI, the (MCI) share must be issued by an MCI mutual entity and the 
instrument itself must meet certain requirements. These requirements are as follows: 

(a) The rights attached to the share can be varied or cancelled only by special resolution of 
the company and either: 

(i) by special resolution passed at a meeting of the class of members5 holding 
shares in the same class; or 

(ii) with the written consent of members with at least 75% of the votes in the 
class.6 

(b) The entity’s constitution: 

(i) provides that the shares can only be issued as a fully paid share; 

(ii) provides that dividends in respect of the share are non-cumulative7; and 

2 S 167AC of the Corporations Act. 3 S 254SA of the Corporations Act. 4 S 254WA of the Corporations Act/ 

5 The determination of who is within a given class will depend on the bundle of rights attached to the instruments held; differences in 
rights translates to differences in class. 

6 S 167AE of the Corporations Act. 

7 A “cumulative” share is one where that if dividend payments have been missed (not declared) in the past, the dividends owed must 
be paid out in the future to the “cumulative preferred shareholders“ first. That typically applies to shares that attach a “formula” to the 
dividend right. 
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(iii) sets out the rights attached to the share with respect to participation in 
surplus assets and profits on the winding up of the entity. That should 
contemplate rights viz a via non-share members.8 

3. WHAT IS THE PROCESS FOR AMENDING THE CONSTITUTION TO ISSUE MCIS? 

Sections 167AI and 167AJ of the Corporations Act require that there be a resolution “of the mutual 
entity” to amend the entity’s Constitution for one or more of the following purposes and for no 
other purposes: 

(a) to include a statement that the entity is intended to be an MCI mutual entity for the 
purposes of this Act; 

(b) to provide for the entity to issue MCIs; 

(c) to provide for the rights and obligations attached to MCIs; 

(d) to make changes that are incidental or ancillary to the purpose in paragraph (a), (b) or 
(c). 

The consequence of passing the resolution must not result in the mutual entity ceasing to be a 
mutual entity (ie the requirement stated at 2.1 above must be sustained). 

Such an “MCI amendment resolution” must be passed by at least 75% of the votes cast by or on 
behalf of members who are present at the meeting (in person or by proxy) and entitled to vote on 
the resolution. 

The resolution must be considered at a general meeting of members of which at least 21 days’ 
notice given of the proposed meeting and the special resolution has been given (unless the 
entity’s constitution specifies otherwise). The notice will need to contain the exact wording of the 
special resolutions proposed and ought to be accompanied by a copy of the proposed amended 
Constitution. 

In respect of quorum at the meeting in which the resolution is to be passed, s 249T of the overrides 
anything in the mutual entity’s constitution.9 2 members are therefore considered quorum for the 
purposes of considering or voting on an MCI amendment resolution. Quorum must be present for 
the entirety of the meeting. 

There is no reason why the meeting cannot transact other business, but the MCI amendment 
resolutions should be posed as a discrete agenda item. Plainly, the process will benefit from 
information published with the Notice of Meeting that outlines in balanced terms the reasons the 
Board has for promoting the change. 

ASIC must also be notified of the changes to the company. This can be done through ASIC Form 
205 Notification of Resolution (resolution modifying its constitution) 

4. WHAT ARE THE DISCLOSURE OBLIGATIONS WHEN ISSUING MCIS? 

Once the entity attains the capacity to issue MCIs, the Corps Act will then regulate the offer and 
issue of the MCIs in the same manner as it does for the offer of shares by other companies. 

Part 6D.2 of the Corporations Act provides a number of exemptions for capital raising including: 

(a) personal offers if none of the offers results in a breach of the 20 investor ceiling (i.e. the 
number of people to whom you offer shares exceeds 20 in any 12 month period) and 
does not breach the $2 million ceiling (i.e. the amount raised exceeds $2 million in any 
12 month period); 

8 S 167AF of the Corporations Act. 

9 S 167AJ(3) of the Corporations Act. 
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(b) offers made to sophisticated investors (i.e. minimum amount payable for the shares is 
$500,000 or an accountant has verified that the investor has net assets of $2.5 million 
or gross income of $250,000); 

(c) offers made through a financial services licensee (provided a number of other criteria 
are met); 

(d) offers made to professional investors (or a person who controls gross assets of at 
least $10 million); 

(e) offers made to a senior manager of the company (or their spouse, parent, child, brother 
or sister); 

(f) offers made to existing share/security holders under a dividend reinvestment plan or 
bonus share plan; or 

(g) offers where no consideration is to be provided for the issue of shares. 

4.2 Offer information statements 

Whilst it remains prudent to issue statements concerning the rights and risks of acquiring a 
financial product issued by a company, the exemptions and exclusions make that “not 
compulsory”. Outside those exemptions and exclusions, disclosure is compulsory. 

This document is restricted to considerations of issuing MCIs; there are a range of alterative 
capital raising instruments that can be issued that attract varying levels of disclosure regulation. 
Yet an MCI should be treated as a “share” for the purpose of assessing your disclosure 
obligations. 

Section 709(4) of the Corporations Act allows companies to use an “Offer Information Statement” 
if the money to be raised (when added to all amounts previously raised) is $10 million or less. 
Section 715 requires the Offer Information Statement to contain the following information: 

(a) identify the company and the nature of the securities; and 

(b) describe the company's business; and 

(c) describe what the funds raised by the offers are to be used for; and 

(d) state the nature of the risks involved in investing in the securities; and 

(e) give details of all amounts payable in respect of the securities (including any amounts 
by way of fee, commission or charge); and 

(f) state that: 

(i) a copy of the statement has been lodged with ASIC; and 

(ii) ASIC takes no responsibility for the content of the statement; and 

(g) state that the statement is not a prospectus and that it has a lower level of disclosure 
requirements than a prospectus; and 

(h) state that investors should obtain professional investment advice before accepting the 
offer; and 

(i) include a copy of a financial report for the company (which is a report for a 12 month 
period and have a balance date within the last 6 months before the securities/shares 
are issued, which must be prepared in accordance with accounting standards and 
audited); and 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s9.html#body
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s602.html#securities
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s9.html#body
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s9.html#state
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s761a.html#involved_in
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s602.html#securities
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s9.html#amount
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s602.html#securities
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s9.html#amount
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s9.html#amount
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s9.html#charge
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s9.html#state
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s9.html#statement
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s9.html#lodge
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s9.html#asic
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s9.html#asic
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s9.html#statement
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s9.html#state
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s9.html#statement
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s9.html#prospectus
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s9.html#prospectus
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s9.html#state
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s9.html#investment
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s9.html#financial_report
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ca2001172/s9.html#body
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(j) include a statement that no securities will be issued on the basis of the statement after 
the ‘expiry date’ (which must be not later than 13 months after the date of the statement). 

The procedure is to lodge the document with ASIC, you must wait seven days and then you can 
offer shares. There is no ASIC form (specifically) for this but a fee will be incurred. 

4.3 Offers Attracting a Prospectus 

Where your offer does not attract an exemption or exclusion, and does not attract the less onerous 
“Offer Information Statement”, then you will be required to prepare and lodge a “prospectus” or 
“short form prospectus”. We do not propose to outline the requirements of a conforming 
prospectus here. 

5. DEMUTUALISATION 

In the event an entity wishes to demutualise, a resolution of an MCI mutual entity that would result 
in the entity ceasing to be an MCI mutual entity can only take effect if: 

(a) there are no MCIs in the entity; or 

(b) the resolution provides for each MCI to be cancelled at or before the time the entity 
ceases to be an MCI mutual entity (whether or not the holders of the MCIs to be 
cancelled are to receive other securities in respect of those MCIs).10 

 

 

For more information or for advice specific to your Friendly Society, please contact: 

Mark Love 
Legal Director – Business & Corporate 
Bradley Allen Love Lawyers 
e: Mark.Love@ballawyers.com.au   

 

 

10 S 167AG of the Corporations Act. 
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