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CHECKLIST FOR INTRODUCING MUTUAL CAPITAL 
INSTRUMENTS 

For more information or for advice specific to your Friendly Society, please contact: 

Mark Love 
Legal Director – Business & Corporate 
Bradley Allen Love Lawyers 
e: Mark.Love@ballawyers.com.au   

1. MUTUAL ENTITY – DOES YOUR COMPANY MEET THE FOLLOWING REQUIREMENTS? 

REQUIREMENTS NOTES YES NO 

1.1 Is the company registered under the 
Corporations Act? 

Do you have an ACN?   

 Does your company include 
Pty Ltd, Pty, Ltd or NL? 

 Do you report to ASIC? 

1.2 Does the company constitution provide that a 
person has no more than one vote at a 
general meeting of the company for each 
capacity in which the person is a member of 
the company? 

Provisions relating to joint 
members and proxy voting do 
not necessarily fall foul of 
this requirement. 

  

 If unsure, seek further legal 
advice. 

  If both answers 
are yes, 
proceed to Q2 

If one answer 
is no, seek 
further advice 

 

 

2. MCI MUTUAL ENTITY – DOES YOUR COMPANY MEET THE FOLLOWING REQUIREMENTS? 

REQUIREMENTS NOTES YES NO 

2.1 Is the company a public company? If only answers to 2.1 and 2.4 
are yes, proceed to 3. 

  

2.2 Does the entity have voting shares (other 
than MCIs) quoted on a prescribed financial 
market? 

If answers to 2.2 and/or 2.3 
are also yes, seek further 
advice. 

  

2.3 Is the entity registered within the meaning of 
the Australian Charities and Not-for-profits 
Commission Act? 

If answers to 2.2 and/or 2.3 
are also yes, seek further 
advice. 

  

2.4 Does the entity’s constitution states that the 
entity is intended to be an MCI mutual entity 
for the purposes of the Corporations Act 

If only answers to 2.1 and 2.4 
are yes, proceed to 3. 
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3. WHAT AMENDMENTS NEED TO BE MADE TO ISSUE MCIS? 

The list below does not include amendments which may be unique to a specific constitution (i.e. amendments to 
clarify shareholders as opposed to members or other amendments to definitions) in order for the constitution to 
remain a logical document. This list is simply to provide an overview of the clauses necessary for a company to be 
able to issue MCIs. 

REQUIREMENTS NOTES YES NO 

3.1  A clause which states that the entity is 
intended to be an MCI mutual entity for the 
purposes of the Corporations Act. 

   

3.2 A clause which states that the rights 
attached to the MCI share can be varied or 
cancelled only by special resolution of the 
company and either: 

(a) by special resolution passed at a 
meeting of the class of members 
holding shares in the same class; or 

(b) with the written consent of members 
with at least 75% of the votes in the 
class 

   

3.3 A clause which only allows MCIs to be 
issued only as a fully paid share. 

   

3.4 A clause which outlines that dividends in 
respect of MCIs are non-cumulative. 

   

3.5 A clause which sets out the rights attached 
to the MCI with respect to participation in 
surplus assets and profits. 

This includes the order in which 
any final distribution on a 
winding up is applied, for 
example –any rights of an MCI 
holder to repayment of the face 
value ahead of other claims to 
surplus assets in a winding up 
but after the other ordinary 
debts of the company. 

  

3.6 A clause which states what voting rights, if 
any, attach to the MCIs. 

   

3.7 A clause which only allows dividends to be 
issued in respect of the MCIs in the event 
the payment of the dividend is fair and 
reasonable to its members as a whole. 

   

3.8 A clause which outlines the way in which 
members (as distinct from MCI holders) can 
be treated (i.e. if there are any benefits of 
‘membership’ that do not apply to MCI 
holders specifically). 

This may include the terms and 
conditions, and length of MCI. 

  

3.9 A clause which outlines that a resolution of 
the Company that would result in the 
Company ceasing to be a MCI mutual entity 
can only take effect if there are no MCIs in 
the Company or the resolution provides for 
the MCIs to be cancelled at or before the 
time the Company ceases to be a MCI 
mutual entity 

This amendment is not required. 
However, it is useful to state 
such restrictions in the 
Constitution to ensure that all 
members and MCI holders 
understand the restrictions 
imposed on them without having 
to review the Corporations Act. 
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4. AMENDING THE CONSTITUTION – HOW TO DO IT? 

REQUIREMENTS NOTES YES NO 

4.1 Has 21 days’ notice of the meeting in which 
the special resolution is to be passed has 
been provided to members? 

Unless the constitution 
specifies otherwise. 

 The 
resolution 
may not be 
properly 
passed, and 
further legal 
advice might 
be necessary. 

4.2 Has 21 days’ notice of the intention to pass 
a special resolution has been provided to 
members? 

Unless the constitution 
specifies otherwise. 

 The 
resolution 
may not be 
properly 
passed, and 
further legal 
advice might 
be necessary. 

4.3 Will the MCI amendment resolution will not 
result in the mutual entity ceasing to be a 
mutual entity? 

 It cannot be 
considered an 
MCI 
amendment 
resolution. 

 

4.4 Will the resolutions be passed before 5 
April 2022? 

  You will not 
be able to 
pass the 
resolutions. 

4.5 Have no more than 2 MCI amendment 
resolutions have been considered at 
previous meetings of the mutual entity’s 
members? 

See guidelines for definition of 
‘MCI amendment resolution’. 

If yes, you may 
not be able to 
pass the 
resolutions and 
may need to 
seek further 
legal advice. 

 

4.6 Has the resolution been passed by at least 
75% of the votes cast by or on behalf of 
members who are present at the meeting 
(in person or by proxy) and entitled to vote 
on the resolution? 

  The 
amendments 
were not 
successful. 
Notice to 
ASIC is not 
required. 

4.7 Was quorum present for the entirety of the 
meeting? 

Despite anything in the 
constitution, quorum is 
considered to be 2 members. 

 The 
resolution 
may not be 
properly 
passed, and 
further legal 
advice might 
be necessary. 

4.8 Have you provided notice to ASIC of change 
of constitution & share structure within 14 
days of the resolutions passing? 

  Failure to do 
so may incur 
late fees. 
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