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HISTORY OF CO-OP PRINCIPLES

ADDRESSING MARKET FAILURE

1. The “non-for-profit” sector exists to address 

market failure whether from lack of regulation 

or a need that commerce insufficiently 

supplies. 

2. Industrialisation and urbanisation exposed the 

inadequacy of social support and the failure of 

the political class to rectify it.

3. One such shortcoming of the state was in 

regulating the provision of medicines leading to 

the establishment of the original Friendly 

Society Dispensaries. 
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HISTORY OF CO-OP PRINCIPLES – CONT’D

ANALOGIES WITH TODAY

Despite high levels of regulation, the climate to which 

NFPs and co-ops respond is highly analogous with today:

• International trade from legitimate and illegitimate 

suppliers have never been more open. With more 

choice leading to more risk of being misled. 

• Widespread dissatisfaction with political leadership.

• Demands for democratisation of government and 

industry.

• Widespread ‘disruption’.

LEVERAGING ON TRUST

OPPORTUNITIES IN AN AGE OF DISRUPTION

For organisations whose strength is ‘trust’, brand becomes more valuable in periods of 

disruption and dissatisfaction. The renewed interest in ‘mutual structures’ is evidence by the 

advent of the Australian states adoption the Co-operations National Law (CNL).

The CNL enables corporate structures to deliberately pursue the ‘Co-operative Principles’ of 

which the doctrine of mutuality is a clear expression.  
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THE CO-OPERATIVE PRINCIPLES

THE HALLMARKS OF THE MUTUAL STRUCTURE

1. Voluntary and open membership

2. Democratic member control

3. Member economic participation

4. Autonomy and independence

5. Education, training, and information

6. Co-operation among co-operatives

7. Concern for Community

RESTRICTIONS ON LEVERAGING TRUST

THE CORPORATE STRUCTURE DOESN’T  ALWAYS ACCOMMODATE CO-OP 
PRINCIPLES
The Corporations Act 2001 requires a Board to “exercise their powers 

and discharge their duties in good faith in the best interests of the 

company; and for a proper purpose”, the focus of that energy is “in 

the best interests of the company” and quite specifically, not its 

members (unless the Rules specifically permit that). 

Direct conferral of benefits on shareholders and members is actually 

considered a breach of the Corporations Act and unless your 

management sits neatly within:

• the “objects” for which, say, a company limited by guarantee is 

formed; or 

• the range of benefits which your constitution permits being 

conferred on members.
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CNL

DEDICATED TO THE IDEAS THAT GAVE RISE TO MUTUALS

The ‘Board’ wields power that doesn’t belong to that 

body. Power is held as a trustee.

s.180 Care and diligence—directors and other officers

(1) A director or other officer of a corporation must exercise 
their powers and discharge their duties with the degree of 
care and diligence that a reasonable person would exercise if 
they:

(a) were a director or officer of a corporation in the 
corporation’s circumstances; and
(b) occupied the office held by, and had the same 
responsibilities within the corporation as, the 
director or officer.

SHAPING YOUR RULES

YOUR RULES HAVE TO ANSWER SOME KEY QUESTIONS:

• Who are your members?

• Why do you do what you do?

• What benefits can you deliver?

• Can you serve your community more 

generally?

The benefit of a mutual model is that it then 

can sell intimacy of connection and 

relationship of trust. 
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PERSONAL INFORMATION & TRUST

A MUTUAL STRUCTURE DOES BRING A RECORD OF PERSONAL INFO:

Access to a customer base and technology gives 

ease of contact and communication from a place 

of trust. The fact of “membership” gives rise to a 

natural ability to branch out and provide 

complimentary services, allowing you to use your 

membership base to diversify your income 

streams, yet this will be limited by: 

• Rules

• Privacy policy

• Disclosure obligations

REGULATIONS OF CORPORATE CONDUCT

RESPONSIBILITIES OF DIRECTORS 

As the NSW Court of Appeal observed in Daniels v Anderson (1995) 37 NSWLR 438 at 505:

A person who accepts the office of director of a particular company undertakes the 

responsibility of ensuring that he or she understands the nature of the duty a director is called 

upon to perform. That duty will vary according to the size of the business of the particular 

company and the experience or skills that the director held himself or herself out to have in 

support of appointment to the office. None of this is novel. It turns on the natural expectations 

and reliance placed by shareholders on the experience and skills of a particular director. The 

duty is a common law duty to take reasonable care owed severally by persons who are fiduciary 

agents bound not to exercise the powers conferred on them for private purpose or for any 

purpose foreign to the power and placed … at the apex of the structure of direction and 

management. The duty includes that of acting collectively to manage the company.
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REGULATIONS OF CORPORATE CONDUCT CONT’D

RESPONSIBILITIES OF DIRECTORS 

Further observed in Daniels v Anderson (1995) is:

If one “feels that he has not had sufficient business experience to qualify him to perform the duties of a 

director, he should either acquire the knowledge by inquiry, or refuse to act.

It is a role of constant vigilance, From ASIC v Plyman, Elliot & Harrison (2003) VSC 123 at paragraph 424:

“Reference was made to the entitlement of a non-executive director to rely on management’s judgment, 

information, advice and supply of financial information. Of course, as is well known, both common law and 

statute have placed an increasing onus on non-executive directors. A non-executive director is expected to 

take steps to put himself in a position to monitor the company and to exercise and form an independent 

judgment and to take a ‘diligent and intelligent interest in the information’ either available to him and or 

which he might with fairness demand from the executives of other employees and agents of the company.”

QUESTIONS

Mark Love
Legal Director Business & Corporate
BAL Lawyers
E: mark.loveballawyers.com.au
P: 02 6274 0999
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